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LEGISLATIVE BILL 270
Approved by the Governor March 22, 1993

Introduced by Wesely, 26

AN ACT relating to loan brokers; to amend sections 45-191 and 59-1617,
Reissue Revised Statutes of Nebraska, 1943, and section
45-190, Revised Statutes Supplement, 1992; to define terms;
to prohibit acts as prescribed; to eliminate provisions
relating to investigations, orders, hearings, and penalties; to
provide for a disclosure statement as prescribed, fees,
public access to disclosure documents, penalties, a loan
brokerage agreement as prescribed, rules and regulations,
and voidance of the loan brokerage agreement as
prescribed; to provide for investigations, orders, and
hearings as prescribed; to provide powers and duties for the
Director of Banking and Finance; to provide for an
administrative fine, civil penalties, and exemptions; to
harmonize provisions; and to repeal the original sections,
and also sections 45-192 and 45-193, Reissue Revised
Statutes of Nebraska, 1943.

Be it enacted by the people of the State of Nebraska,

Section 1. That section 45-190, Revised Statutes
Supplement, 1992, be amended to read as follows:

45-190. For purposes of sections 45-189 to 45-193
45-191 and sections 3 to 13 of this act, unless the context otherwise
requires:

(1) Advance fee shall mean any fee, deposit, or
consideration which is assessed or collected, prior to the closing of a loan,
by a loan broker and shall include, but not be limited to, any money
assessed or collected for processing, appraisals, credit checks,
consultations, or expenses;

(2) Borrower shall mean a person obtaining or desiring to
obtain a loan of money;

(3) Department shall mean the Department of Banking and

Finance;
(4) Director shall mean the Director ing and
Finance;

{8) &4 Loan broker shall mean any person, except any
bank, trust company, savings and loan association or subsidiary of a
savings and loan association, building and loan association, credit union,
industrial loan company, securities broker-dealer, licensed or registered
mortgage banker, real estate broker or salesperson, attorney, Federal
Housing Administration or United States Department of Veterans Affairs
approved lender as long as the loan of money made by the Federal
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Housing Administration ot the United States Department of Veterans
Affairs approved lender is secured or covered by guarantees or
commitments or agreements lo purchase or take over the same by the
Federal Housing Administration or the United States Department of
Veterans Affairs, credit card company, instaliment loan licensee, or
insurance company which is subject to rcgulation or supervision under the
laws of the United States or this state, who:

(@) For or in expectation of consideration, procures,
attempts to procure, arranges, or attempts to arrange a loan of money for
a borrower;

(b) For or in expectation of consideralion, assists, consults,
or advises a borrower in obtaining or attempting to obtain a loan of
money;

(c) Is employed as an agent for the purpose of soliciting
borrowers as clients of the employer; or

(d) Holds himself or herself out, through advertising, signs,
or other means, as a loan broker; end

(6) Loan brokerage apreement shall mean any_agreement
for services belween a loan broker and a borrower; and

€ (7) Person shall mean natural persons, corporations,
trusts, unincorporated associations, joint ventures, and partnerships.

Sec. 2. That section 45-191, Relssue Revised Statutes of
Nebraska, 1943, be amended to read as follows:

45-191. No loan broker shall:

(1) Assess or collect an advance fee from a borrower under
a contract to provide services for the procurement of a loan of money;
or

(2) Willfully, either orally or in wnlmg, misrepresent the
terms, benefits, privileges, or provisions of any service contract issued or to
be issued by the loan broker or by any lender; or

(3)_Represent or imply that the loan broker has been
sponsored, recommended, or approved by the department or that the loan
broker’s abilities or qualifications have been passed upon by the
department.

Sec. 3. (1) At least forty- r borrower
signs a loan brokerage agreement, the loan erkt:r shall pive the borrower
a written disclosure §[a;§m, The cover sheet of the disclosure statement
shall bave printed, in at least ten-point boldface capital letiers, the title
DISCLOSURES REQUIRED BY NEBRASKA LAW. The following
statement, printed in at lgast ten- Qomt oint type, shall appear under the title:

THE ST KA HAS NOT REVIEW
AND DOES NOT APPROVE, RECOMMEND, . OR
SPONSOR ANY LOAN BROKERAGE AGREEMENT. THE
INFORMATION CONTAINED IN THIS DISCLOSURE
DOCUMENT HAS NOT BEEN VERIFIED BY THE STATE. IF

YOU HAVE QUESTIONS, SEEK LEGAL ADVICE BEFORE YOU
SIGN A LOAN BROKERAGE AGREEMENT.

Only the title and the statement shall appear on the cover
F

1267



LB 270 LB 270

sheet.
(2) The body of the disclosure statement shall contain the
following mformal.mn
) The name and street address of the loan broker, the
names under whlch the loan broker does, has done, or intends to do
business, and the name and street address s of any parent or affiliated
company,

b) A W e roker does
business as an individual, partnership, corporation, or other organizational
form, including identification of the state of incorporation or formation;

(c)_ How long the loan broker has done business;

(d)_ The number of loan brokerage agreements the loan
broker has entered into in the previous twelve months;

(e)_The number of loans the loan broker has obtained for
borrowers in the previous twelve months;

(D_A description of the services the loan broker agrees to
perform for the borrower;

(g)_The conditions under which the borrower is obligated to
pay_the loan broker. This disclosure shall be in boldface type;

(h) The names, titles, and principal occupations for the past
five years of all officers, m_gj_gwpymg similar positions
resp e for e loan broker’s busin

(i)_A statement whether the loan broker or any person
identified in subdivision (h) of this subsection:

()_Has been convicted of a felony or misdemeanor or
pleaded nolo contendere to a felony or misdemeanor charge if such felony
or misdemeanor invelved fraud, embezzlement, (raudulent conversion, or
misappropriation of property;

(in_Has been held liable in a civil action by final judgment
mgnmd_m_;hg_gn!{y of a stipulated iu_dgment if the civil action alleged
fraud, embezziement, fraudulent conversion, or misappropriation of
property or the use 91 untrue or misleading representations in an attempt
to sell or dispose of real or personal property or the use of unfair,
unlawful, or deceplive business practices; or

(iil) Is subiect to any currently effeclive ip]yn;ﬂm_g[
restriclive order relating to busipess activity as the result of an action
brought by a public agency or department including, but not limited to,
action affecting any vocational license; and

(i) Any other information the director requires.

Sec. 4. (1) Before advertising or making any oral or
wrilten representation or acling as a loan broker in this state a loan
broker shall file with the department one copy of the disclosure statement
and one copy of any loan brokerage agreement.

(2)_The loan broker shall amend these filings no less than
apnually and shall also file any amendment to the disclosure statement

withip forty-five days after any malerial change in information re equired to
be disclosed in the disclosure statement.

(3)_The loan broker shall pav_a fifiy-dollar filing fee upon

-3-
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filing the initial disclosure statement. The loan broker shall pay a
twentyfive-dollar (iling fee for each amendment filed. All fi d

by_the department under this section shall be remitted to the State
I'reasurer for credit to the Securities Act Cash Fund.

{4) The information contained or filed under this section
may be made available to the public under such rules and regulations as
Sec. 5. (1) A loan broker who fails to make accurate and
timely filings as required by section 4 of this act shall be guilty of a Class I
misdemeanor.
(2)_A loan broker who willfully violates subdivision (1) of
1 uilty of:

(@) A Class 1V felony if the advance fee assessed or
r than three hundred dollars; or

(b) A Class 1 r if v e
collected is three hundred dollars or less.

(3)_A wilifu] violation of any_other provision of sections
45-189 to 45-19] and sections 3 to 13 of this act by a loan broker shall be
a Class 1V felony.

Sec. 6. A loan brokerage agreement shall be in writing and
shall be signed by the loan broker and the borrower. The loan broker
shall furnish the borrower a <Opy. of such sipned loan brokerage
agreement at the time the bg[myger signs it.

Sec. 7. A waiver of sections 45-189 to 45-191 and seclions
3 to 13 of this act by a bggrgwer Qmm&f_ﬂm mtg
loan brokerage agreement is contrary to public policy and s

Any_attempt bv a loan broker to have a borrower waive any___ggmg
urs to s 45- 45- d sections 3 to 13 of this act shall

be a violation of such s ggggng:
Sec. 8. The department may adopt, promulgate, amend,
and rescind such rules and regulalions as necessary or appropriate to

implement the purposes of sections 45-189 to 45-191 and sections 3 to 13

of this aclL.
Sec. 9. (1) If a loan broker materially violates the loan
brokerage agreement, the borrower may_upon writien nolice void such

loan brokerage apreement. In addition. the borrower mav_recover all
money_paid to the lgan broker and any_other damages, including
reasonable rney’s n_broker shall be deemed to have
materially violate okerage apreement if the loan broker does
any of the following;

{a)_Makes false or misleading statements relating to the
loan brokerage agreement;

(b) Does not com M_uh_mgmgmgzs agreement or
any obligations arising from the loan brokerage agreement;

(c) Does not grant the borrower a loan or diligently attempt
to obtain a loan for the borrower; or

d) Does not comply with the requirements of sections

45-189 to 4§-|2| and sections 3 to 13 of this act.
4-
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(2) Rem;@&s_ under I.h.l.i section shall be in addition to any
other remedies available in law or equity.
Sec. 10. (1)(_] The director in_his or her discretion may

mak i i wi or without this state as ne y

determine whether any person has violated or is about to violate sections
45-189 to 45-19]1 and sections 3 to 13 of this act or to aid in the
enforcement of such sections or in the adopting or promulgating of rules,
regulations, and forms under such sections. In the discretion of the

director, the ag;ggl expense of auv §ggh investipation may_be charged to
erson who is the subj vestigation.

(b)_The denartment may_publish informalion concerning
or_any rule, regulation, or order of the

(c)_For purposes of any invesligation or proceeding under
such sections. the director or any officer designated by him or her may
administer oaths and aflfirmations, subpoena witnesses, compgl their
atlendance take evidence, and reguire the production of any books,

mgm memoranda, agreements, or other documents or
recgrdE which the director deems relevant or material to the inquiry,

(2)(a)_In case of contumacy by or refusal to obey a
subpoena issued to any_person ,-any_court of ggmgg_e,n__]gnﬂmhon, upon

appligation by the direclor, may issue an order to that person requiring
him or her pear before the director or an officer designaled by the
director to m_@mwgp_{_}_o_g ive evidence touching on
a_matter a matter under investigation or in g____uon Any failure to obev an order
of the court may be punished by the co t t.

(b) The request for order of compliance ma may__g_ggg[mgg
to either (i) the district court of Lancaster County or the district court in
the county where service mav_be_gmg_gn_m__gggson refusing to testify
or produce, if the person is within this state. or (ii) the appropriate district
court of [hlS state having_jurisdiction over the person refusing to testify or
produce, if the person is outside this slate.

Sec. 11. (.L) The dlrector may summarily order a lean
broker to cease as a loan broker or from
ggrlam forms or practices relating to the loan broker’s aclivities if the

order is in the public interest and the dirgctor finds:
(a) The disclosure statement on file is incomplete in any

malerial respect or contains any statement which was, in light of the
circumstances under which it was made, false or misleading with respect
to any material fact;
(b) The loan broker has willfully violaled or willfully failed
to comply with any provision of sections 45-189 to 45-191 and sections 3
to 13 of this act;

degart.ment

c) T bstantial failure to com i ny
of the provisions of such sections;

(d) The continued use of certain forms or practices relating
to the loan broker’s activity would constitute a misrepresentation, deceit,
or fraud upon the consumer; or
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(e)__Any_pers identified i € _requir i e
statement has been convicted of an offense described in subdivision (2)(1)(i)
of section 3 of this act or is subject to an order or has had a civil
judgment entered against him or her as described in subdivision (2)()(ii)
or (2)(iXiii) of ion 3 of thi t and the involy t uch person in
the loan broker’s business creates an unreasonable risk to prospective
borrowers.

(2)_If the director believes, whether or not based upon an
investigation conducted under section 10 of this act, that any person or
loan broker has engaged in or is about to engage in any act or practice
_9_§t1Lutmg a vno!auOg of any provision of sections 45-189 to 45-191 and

y rule, regulation, or order under such
sections, the director may:

(a) Issue a cease and desist order;

(b) Impose a fine not to exceed one thousand dollars per
violation, in addition to costs of the investigation; or

(c) Initiate an action in any court of competent jurisdiction
to enjoin such acts or practices and to enforce compliance with such
sections or any order under such sections.

(3)_Upon a proper showing a permanent or temporary
injunction, restraining order, or writ of mandamus shall be granted. The
director shall not be required to post a bond.

(4)(@) Any fine and costs imposed pursuant to this section
shall be in addition to all other penalties imposed by the laws of this state
and shall be collected by the department and remitted to the State
Treasurer. Costs shall be credited to the Securities Act Cash Fund, and
fines shall be credited to the permanent school fund.

(b)_If a person fails to pay the fine or costs of the
investigation referred to in this subsection, a lien in the amount of the fine
and cg§15_ may be imposed upon all of the assets and property of such
: state and may be recovered by suit by the department.
Fan]ure of the person to pay a fine and coﬂs shall conj_[ule a_separate
vi f se 45-

(3) UD,QI‘I entry of an order pursuant to this sechon. the
dxreclor shall promptly potify all persons to whom such order is directed

reasons for such order that any
is directed may request a hearing in writing
mmmvmmm&wﬁ_f a

written request, the matter shall be set down for hearing to commence
wnLhm ﬁﬂeen busme d ays aﬂer the receipt unless the person reguesung

f'ﬂeen usines. da i f r d one 1s ordere
QVMMMMLLVMY al _and sha
remain in effect until it i i N d by the director. If a hearing
is requested or ordered, the director, afler notice and hearing, shall enter
his or her written findings of fact and conclusions of law and may affirm,
modifly

(6) The director may vacate or modify a cease and desist
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e iti whi c entry have

changed or that it is otherwise in the public interest to do so.

(7)_Anv_person aggrieved by a final order of the director
may appeal the order. The appeal shall be in accordance with the
Administrative Procedure Act.

Sec. 12. The followmg persons shall be exempt from
sections 45-189 to 45-191 and s 3 1
does pot hold himself or herself out, through adverlising, signs, or ome
means, as a loan broker: Securities broker dealer, real estate broker or
salesperson, attorney, or investment adviser.

Sec. 13. In any proceeding under the provisions of sections
45-189 to 45-191 and sections 3 to 13 of this act, the burden of proving an
exemption or an exception from a definition shall be upon the person

g g

Sec. 14. That section 59-1617, Reissue Revised Statutes of
Nebraska, 1943, be amended to read as follows:

59-1617. (1) Except as provided in subsection (2) of this
section, the Consumer Protection Act shall not apply to actionms or
transactions otherwise permitted, prohibited, or regulated under laws
administered by the Director of Insurance, the Public Service Commission,
the Federal Energy Regulatory Commission, or any other regulatory body
or officer acting under statutory authority of this state or the United States.
The Consumer Protection Act and federal antitrust laws shall not extend
to or apply to (a) any actions or transactions on the part of any
municipality or group of municipalities while engaged in regulating natural
gas rates pursuant to the Municipal Natural Gas Regulation Act or
section 16-679 or 17-528.02 or as otherwise permitted by law or (b) any
actions or transactions on the part of any public power and irrigalion
district, public power district, electric membership association, or joint
authority created pursuant to the Joint Public Power Authorily Act or of
any agency created pursuant to the Municipal Cooperative Financing Act,
cooperalive, or municipality engaged in furnishing electrical service to
customers at retail or wholesale if such actions or transactions are
otherwise permitted by law.

(2) Actions and transactions prohibited or regulated under
the laws administered by the Director of Insurance shall be subject Lo
section 59-1602 and all statutes which provide for the implementation and
enforcement of section 59-1602. Actions and transactions prohibited or
regulated under the laws administered by the Board of Examiners in
Embalming and Funeral Directing or administered by the Department of
Agriculture and actions and transactions relating to loan brokers which
are prohibited or regulated’ pursuant to sections 45-189 to 45493
45-191 and sections 3 to 13 of this act and administered by the
Department of Banking and Finance shall be subject to the Consumer
Protection Act.

No penalty or remedy shall result from a violation of the
Consumer Protection Act except as expressly provided in such sections.

Sec. 15. That original sections 45-191 and 59-1617,

57

1272



LB 270 LB 270

Reissue Revised Statutes of Nebraska, 1943, and section 45-190, Revised
Statutes Supplement, 1992, and also seclions 45-192 and 45-193, Reissue
Revised Statutes of Nebraska, 1943, are repealed.
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